UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL, €t al., )
)
Plaintiffs, )
)
V. ) Civil Action Number 96-1285 (RCL)

)
GALE A. NORTON, Secretary of the )
Interior, et al., )
)
Defendants. )
)

ORDER

This matter comes before the Court on motions by two non-parties, the National Congress of
American Indians (NCAI) and the Quapaw Tribe of Oklahoma, for leave to file amici curiae briefsin
the ingtant case. This Court has recently stated that “[aln amicus curiae, defined as “friend of the
court,” . . . does not represent the parties but participates only for the benefit of the Court.
Accordingly, it is soldy within the discretion of the Court to determine the fact, extent, and manner of

participation by the amicus.” United States v. Microsoft Corp., 2002 WL 319366 at *2 (D.D.C.

2002) (citing Ryan v. Commodity Futures Trading Comm'n, 125 F.3d 1062, 1064 (7th Cir. 1997)).

In this context, the Seventh Circuit has opined that

[an amicus brief should normdly be alowed when a party is not represented competently or is
not represented at al, when the amicus has an interest in some other case that may be affected
by the decision in the present case (though not enough affected to entitle the amicus to intervene
and become a party in the present case), or when the amicus has unique information or
perspective that can help the court beyond the help that the lawyers for the parties are able to
provide. Otherwise, leave to file an amicus curiae brief should be denied.



Ryan, 125 F.3d at 1063.
The Court has concluded that the amicus brief submitted by the National Congress of American
Indians may be hepful and of interest to the Court in the ingtant litigation. Although NCAI
acknowledges that it is “ gpesking not for individua Indians but for tribes” it nevertheless persuasively
argues that
[i]t should be of interest to the Court, asit consdersthe individud clams, to be avare of the
Tribes interest in (1) the Government’s handling of triba trust funds which are in many cases
the same kind of trust fund accounts as the ones owned by plaintiffsin the Cobell case (even
being cdled by the same name—“11M accounts’); (2) the Government’ s handling of trust land
and natura resources owned by individua Indians, which, the tribes argue, must be handled
congstent with tribal law and applicable federd laws, even when that reduces the income from
the trust account; and (3) the Government’ s handling of trust land and natura resources where
the land is owned by both individuas and as a tribe as tenants in common, or where individua
and triba land is jointly managed and leased.
NCAI'sReply Br. & 2. The Court is certainly cognizant thet thisis a case concerning individua Indian
money accounts, not accounts owned by American Indian tribes. Nevertheless, given the broad nature
of the relief at issuein Phase 1.5 of thislitigation, it does not seem unreasonable for the Court to
consder the potentia impact that such relief might have on American Indian tribes. Additionaly, NCAI
notes that dthough itsinterests frequently coincide with the interests of the plaintiffsin this litigation,
there neverthdess exigts the * potential for some disagreement between tribes and the individua
plantiffs’ concerning defendants management of trust land and naturd resources. 1d. at 3. Therefore,
despite defendants  characterization of the NCAI amicus brief as* nothing more than a proxy brief filed
by a Plaintiffs-amicus-interest group,” it is does not gppear to the Court that the amicus brief of NCAI

would smply repest the arguments presented by plaintiffs. Defs” Opp. Br at 8 n.3. The Court is

mindful of defendants argument that “[t]he parties to this suit have plenty of pleadings from their



opponents to respond to, and should not have to divert their focus from the case in chief to respond to
anamicus brief.” Id. at 10. However, defendants also represent that “the Department of Judticeis
litigating numerous cases brought by Indian tribes in various courts around the country.” 1d. at 3.

Given the fact that there is probably some overlap between the issues raised in these cases and the
issues raised in NCAI’samicus brief, and that defendants are free to file motions for extensions of time
to file responsive briefs, the Court concludes that it would not congtitute an undue burden on defendants
to respond to the NCAI amicus brief. Accordingly, the Court will grant NCAI’s motion for leave to
fileitsamicus brief.

On the other hand, the Court does not believe the filing of an amicus brief by the Quapaw Tribe
would necessarily prove helpful to the Court in the ingtant litigation. Firdt, given that both defendants
and plaintiffs have submitted motions opposing the Quapaw Tribe' s motion for leave to file, the Court
would be overriding the express objections of both partiesif it were to grant the Quapaw Tribe's
motion. Second, the interests of the tribe are dready fully represented because it hasfiled an
independent civil action againgt defendants. Third, unlike the NCAI, which represents the interests of
over 250 American Indian tribes and Alaska Native villages, the Quapaw Tribe represents the interests
of only asingletribe. Both plaintiffs and defendants persuasively argue that granting the Quapaw
Tribe' s motion would encourage other individud tribes to move for leave to file Smilar amici briefs,
which would unduly expand the dready extensive record in thiscase. PIs” Opp. Br. at 5-6; Defs.’
Opp. Br. & 7. Therefore, the Court will deny the Quapaw Tribe's motion for leave to file an amicus
brief in the present case. Accordingly, it is hereby

ORDERED that the motion of the Quapaw Tribe of Oklahoma (O-Gah-Pah) for the admission



pro hac vice of Stephen R. Ward and Jason B. Aamodt for the sole purpose of seeking leave to file,
and filing, a brief amicus curiae [1753-1] be, and hereby is, GRANTED. It isfurther

ORDERED that the motion of the Quapaw Tribe of Oklahoma (O-Gah-Pah) to file an amicus
curiae brief [1752-1] be, and hereby is, DENIED. It isfurther

ORDERED that the motion of the Nationa Congress of American Indiansfor leaveto file an
amicus curiae brief [1755-1] be, and hereby is, GRANTED. It isfurther

ORDERED that, pursuant to Rule 83.2(d) of the Rules of the U.S. Digtrict Court for the
Didtrict of Columbia, the motion of the Nationa Congress of American Indiansto grant leave for
Geoffrey D. Strommer to gppear pro hac vice on its behdf in the ingtant litigation [1756-1] be, and
hereby is, GRANTED. It isfurther

ORDERED thet defendants motion for an enlargement of time to file an opposition brief to the
National Congress of American Indians Amicus Brief [1800-1] be, and hereby is, GRANTED.
Defendants shdl have eleven (11) days from the date of the ingtant order in which to serve and filea
memorandum of points and authoritiesin oppogtion to the amicus brief of the Nationa Congress of
American Indians. It isfurther

ORDERED that the Brief for Amicus Curiae National Congress of American Indians, dated
January 28, 2003, which is attached as an exhibit to the NCAI’s motion for leave to file, shal be filed
by the Clerk of Court.

SO ORDERED.

Date:

Royce C. Lamberth
United States Didtrict Judge






